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Background
The law of tort has an important function in setting standards for health care professionals whose carelessness may cause harm. 
The existence of a duty of care can almost be taken for granted. All dentists have a duty to take reasonable care for the safety of their patients, and this rule is clearly established. 
[bookmark: BC10]The Basics
Gum disease is caused by a build up of plaque, a sticky, colourless film of bacteria that coats the teeth. If allowed to harden, the film turns into tartar which progresses to a hard calculus build up.
If plaque and tartar build up along the gingiva (the part of the gum around the base of the tooth) they can irritate the gums and create pockets of bacteria between the gums and the teeth. This can make the gums appear red, swollen, tender and prone to bleeding — a condition called “gingivitis”.
If plaque and tartar extend farther, beneath the gum line, this may develop into periodontitis. The gum gradually withdraws from around the teeth. Pockets of infection (pus) can form in this dark, airless region and destroy the tissue and bone supporting the teeth. Untreated, periodontitis will lead to the patients teeth loosening and falling out.
Risk Factors
Everyone is susceptible to gum disease, and the most common contributing factor is a long-term lack of attention to proper oral hygiene. But additional factors such as your genetic make up, certain medications which dry up saliva, smoking, diabetes, and pregnancy can also increase the risk:
The periodontal disease cycle 
In most periodontal claims, the claimant is most usually a long term patient of the treating dentist, and has more than likely been on the books for a number of years, being seen every appointment by the same dentist. 
The claim arises when the usual treating dentist fails to diagnose any problem with the patients periondontal condition, which is picked up by either a colleague, often at the same practice, or a subsequent treating dentist from a separate practice. 
The patient’s new dentist then immediately diagnoses the periodontitis with a diagnostic bitewing or more commonly an OPG radiograph, which shows evidence of bone loss. 
The probable reason for the treating dentist’s non diagnosis is due to the fact that advanced periodontitis can be relatively painless, and so the patient does not draw the condition to the attention of the treating dentist, who perhaps wrongly does not take regular radiographs to check for the onset of periodontal disease on a routine basis.  It is only when the bone and surrounding fibres start to recede and the patient becomes rather “long in the tooth”, (hence the saying), the tooth becomes mobile, and eventually falls out. Only then is the full picture of the patients periodontal condition clear, and by that stage too late to effectively be treated. 
If the patient has been a long term patient of the treating dentist, then this failure to diagnose the periodontitis is a clear breach of the treating dentist’s duty of care.  It is still of course necessary to show that the particular breach of duty found caused the harm. 
 
Although in most periodontal claims, the claimant can be alleged to have been contributory negligent, in that lack of oral hygiene over a period of time is cited as the cause of the periodontitis, this is rarely alleged directly with any admission of liability. 
Therefore the main cause of Periodontal disease in particular is a combination of poor oral hygiene over a length of time from the patient, combined with no diagnosis, or a misdiagnosis from the treating dentist. 
[bookmark: 2][bookmark: BC11]However, the patient does not have to show that the breach of duty was the whole cause of his periodontal disease, and it is enough to show that it made a material contribution: see Bonnington Castings- v- Wardlaw [1956] AC 613.  
Patient or Dentist? – Apportionment of Blame 
The Patient will allege that the treating dentist, should have picked up on their periodontal condition, after all this was the very reason the patient pays good money to see the dentist, whom is a highly paid professional, so that the latter can check and diagnose any problems with the patients dentition. 
Although breach of duty is commonly admitted, the treating dentist will inevitably deny liability citing causation as the issue, saying that the patient has brought the condition upon themselves, probably citing long term poor oral hygiene as the cause.   
In this instance, one school of thought is that regular radiographs should be taken at least every two years in order to diagnose and/or monitor bone loss, although most arguments relating to the regular taking of radiographs to assess bone loss, fail, upon the unnecessary risk of exposure of the patient to x-rays upon a routine basis, along with the fact that the periodontal disease can be painless and so at the time, there was no cause for complaint, or in turn justification for the taking of radiographs. 
Material Contribution 
The argument relating to material contribution in principle is that the wrongdoer dentist should pay only for that proportion of harm suffered for which he by his wrongdoing is responsible: for similar examples, see  Thompson v Smiths Ship Repairers (North Shields) Ltd [1984] QB 405; Holtby v Brigham & Cowan (Hull) Lid [2000] PIQR Q293;and Rahman v Arearose Ltd [2001] QB 351.  
[bookmark: BC13]Thompson and Holtby concerned respectively deafness and asbestosis developed over a long period of exposure; not only were different employers involved but in Thompson some of the exposure by the same employer was tortious and some was not. Apportionment was possible because the deterioration over particular periods of time could be measured, albeit in a somewhat rough and ready fashion. This is the crux of the causation issue, namely being able to measure the apportionment. 
[bookmark: 3]The picture becomes somewhat more blurred if a dental patient has seen more that one treating dentist over a number of years.  It is different if the harm is truly indivisible: a tortfeasor who has made a material contribution is liable for the whole, although he may be able to seek contribution from other joint or concurrent tortfeasors who have also contributed to the injury, assuming that the previous or subsequent tortfeaser can be identified. 
[bookmark: BC16][bookmark: BC17]In Bonnington Castings v Wardlaw [1956] AC 613, the employee was exposed to harmful dust, all of it at work, but some of it in breach of duty and some not: the employer was held liable for the whole of the damage caused by the combination of the ‘guilty’ and ‘innocent’ dust. The question of apportionment was not argued. The problem there, as in McGhee v National Coal Board [1973] 1 WLR 1, HL, was whether the claimant could prove causation at all, given the possible contribution of both ‘guilty’ and ‘innocent’ dust to his illness.
As Stuart Smith LJ commented in Holtby, at p Q300,  
[bookmark: 4]   “..[The claimant] will be entitled to succeed if he can prove that the defendants’ tortious conduct made a material contribution to his disability. But strictly speaking the defendant is liable only to the extent of that contribution. However, if the point is never raised or argued by the defendant, the claimant will succeed in full, as in Bonnington and McGhee…” 
Clarke LJ went further and placed at least the evidential burden of establishing the case for apportionment upon the defendant, at p Q305: 
 
   “It seems to me that once the claimant has shown that the defendant’s breach of duty has made a material contribution to his disease, justice requires that he should be entitled to recover in full from those defendants unless they show the extent to which some other factor, whether it be ‘innocent’ dust or ‘tortious’ dust caused by others, also contributed.” 
[bookmark: BC1B]But he acknowledged that these cases should not be determined by the burden of proof and assessments of this kind are ‘essentially jury questions which have to be determined on a broad basis’. 

The learned editors of Clerk & Lindsell on Torts, 18th edition (2000), at para 2-21, state that ‘…Where it is possible to identify the extent of the contribution that the defendant’s wrong made to the claimant’s damage, then the defendant is liable only to that extent, and no more..’. 
Dentist –v- Dentist –apportionment of blame 
It is suggested that the Clerk & Lindsell quotation may raise some difficult factual questions.  
For example, what if radiographs of the patients dentition had not been taken upon a regular basis, and the causative effect of the periodontal disease is unclear? 
The Patient who has two or more treating dentists over a period of time, and who both may have been negligent in their non diagnosis, upon the assertions made by the authors of Clerk and Lindsell on Torts, the patient is unable to claim against either dentist, because of the stringent apportionment test. 
[bookmark: BC1C]The case of Rahman –v- Arearose (2001) QB 351 is an example of apportionment of the psychiatric injury suffered by a primary victim between different tortfeasors. Neither tort caused the whole injury, some was caused mainly by one, some mainly by the other, and some by their combined effect. Neither tortfeasor was held liable for the whole. 

Hence if it is established that the periodontal disease symptoms suffered by the patient stems from a number of different non diagnosis, by treating dentists, then a sensible attempt should be made to apportion liability accordingly, and this should be attempted to be undertaken by the Defendant as per Holtby. 
Recent Developments – 
Fairchild –v- Glenhaven Funeral Services Ltd [2001] EWCA 1881 
[bookmark: BD12]In the recent asbestos related claim of Fairchild v Glenhaven Funeral Services Ltd and others[2001] EWCA 1881
[bookmark: B10EE] the following issues arose:  
1.       whether a claimant suffering from mesothelioma could recover compensation from anyone who had negligently exposed him to significant amounts of asbestos dust if he had not remained in the same employment through out the period of exposure;
 
2.       whether, in the event that a claimant could not identify any relevant employer who was still viable and/or insured, he could recover compensation from the occupiers of the premises where he had been exposed to asbestos dust in significant amounts; and 
 
[bookmark: B10EF]3.       whether it was appropriate to make an order for provisional damages in a mesothelioma case where there had been more than one period of negligent exposure to asbestos dust. 
[bookmark: B10F0]
The court ruled: 

(1) Mesothelioma, unlike asbestosis and pneumoconiosis, was a single indivisible disease. It was triggered on a single unidentifiable occasion when one or more asbestos fibres initiated the process which would lead ultimately, many years later, to the diagnosis of the disease. 
 Where a claimant had been exposed to asbestos during different periods it could not, therefore, be proved on the balance of probability which period of exposure had caused or materially contributed to the cause of the mesothelioma. 
[bookmark: B10F1] It would accordingly be illogical and possibly unjust to impose liability for the whole of an insidious disease on an employer with whom the claimant had been employed for quite a short time in a long working life, when the claimant was wholly unable to prove on the balance of probabilities that that period of employment had had any causative relationship with the inception of the disease; McGhee v National Coal Board [1972] 3 All ER 1008 distinguished.  
Prima facie this decision seems to provide a defence to defendant dentists upon a claim for material contribution, when in relation to periodontal claims, and the patient has been seen by more than one treating dentist. 
[bookmark: B1115][bookmark: B1135]The Court split the claims in to categories for ease of reference, The cases in the first category raised what the Court called  “the causation issue”. The second category was called the “occupiers’ liability” cases. We are of course concerned with the first category, namely the causation issue.
In Bonnington Castings Ltd v Wardlaw [1956] AC 613 a steel dresser developed pneumoconiosis from being exposed for eight years to silica dust in the foundry in which he worked. There was one non-tortious cause of the excessive dust (the use of a pneumatic hammer which could not be fitted with dust extraction plant) and one tortious cause (the failure to keep the dust extraction plant on the swing grinders in the foundry free from obstruction). 
[bookmark: B1136]The employers argued that they had demonstrated that on the balance of probabilities the disease had been caused by dust from the hammers and not from the swing grinders. Mr Wardlaw argued that the cause of his injury was not the emanation of the dust but its inhalation, and that of the dust inhaled the amount contributed by the swing grinders was not negligible. 
[bookmark: B1137]Lord Reid accepted at p 620 that a pursuer or plaintiff must prove not only negligence or breach of duty but also that on the balance of probabilities such fault caused or materially contributed to his injury. He disapproved the earlier decision of this court in Vyner v Waldenberg Brothers Ltd [1946] KB 50 which had held that if an employer was found to have been in breach of a duty imposed by statute, the onus of proof shifted onto him to show that the breach was not the cause of his employee’s injury. 
[bookmark: B1138]
Turning to the facts of the case, Lord Reid said at p 621 that the medical evidence showed that pneumoconiosis was caused by a gradual accumulation in the lungs of minute particles of silica inhaled over a period of years. He said that the real question was whether the dust from the swing grinders materially contributed to the disease. What was a material contribution must be a question of degree, and he thought that any contribution which did not fall within the exception “de minimis non curat lex” must be regarded as material.  
It must be noted that the House was not concerned with any argument to the effect that because pneumoconiosis was a cumulative disease an attempt should be made to apportion responsibility for the pursuer’s loss between the tortious and non-tortious sources of dust.  
On the contrary, Lord Keith of Avonholm said at p 626 that prima facie the particles inhaled were acting cumulatively, and he thought the natural inference was that had it not been for this cumulative effect Mr Wardlaw would not have developed pneumoconiosis when he did and might not have developed it all. In other words, he appears to have been treating pneumoconiosis as an indivisible injury.  
[bookmark: B1139]The logic of this decision was applied by the House of Lords the following year in Nicholson v Atlas Steel Foundry and Engineering Co Ltd [1957] 1 WLR 613. 
 
In a similar foundry setting silica dust was being produced by a non-tortious cause, but the employers were at fault for providing inadequate ventilation. Lord Cohen said at p622 that they were admittedly not to blame for the generation of the cloud of dust, but that any failure to provide proper ventilation must lengthen the period during which the cloud remained intense.  
[bookmark: B113A]It seemed to him to follow that this failure must increase the risk to which their workmen were exposed, and in those circumstances he thought that the evidence established that on a balance of probabilities the employers’ breach of duty caused or materially contributed to Mr Nicholson’s injury. This is of course dicta to support the claimants case in a periodontal claim against a defendant dentist for non diagnosis of the patients periodontal disease.  On the balance of probabilities, the treating dentists non diagnosis of periodontitis materially contributed to the disease itself.

The McGhee Principle 
[bookmark: B113D]In support of the claimants claim against the defendant dentist is dicta in the case of McGhee v National Coal Board [1973] 1 WLR 38. 41. 42. which was an employers liability claim relating to the provision of lack of washroom facilities where dermatitis resulted to the claimant. 
It was held by Lord Simon of Glaisdale at pp 813-9B that the first two of these cases established that where an injury was caused by two (or more) factors operating cumulatively, one (or more) of which factors was a breach of duty and one (or more) was not, in such a way that it was impossible to ascertain the proportion in which the factors were effective in producing the injury or which factor was decisive, the law did not require a pursuer or plaintiff to prove the impossible. He would be entitled to damages for his injury if he proved on a balance of probabilities that the breach or breaches of duty contributed substantially to causing the injury.  
[bookmark: B1143]If such factors so operated cumulatively, it was in his judgment immaterial whether they did so concurrently or successively. 
Lord Kilbrandon also appears to have applied the Bonnington Castings test.  
Mr McGhee had proved that there was a precaution, neglected by the defendants, which, if adopted by them, would have made it less likely that he would have suffered the damage. Lord Kilbrandon said at p 10B that he did not find it easy to say in the abstract where the possibility of the efficacy of the precautions shaded into the probability that they would have been efficacious. 
[bookmark: B1146]But in a case where the actual chain of events in a man’s body leading up to his injury was not clearly known, but it was proved that the defendants knew that to take a precaution reduced the chance/risk/possibility/probability of contracting the disease, that the precaution was not taken and that the disease had supervened, it was difficult to see how they could demand more by way of proof of the probability that their failure caused or contributed to the physical breakdown.  
This is of course clear dictum in support of a claimant claim where two or more treating dentists have failed to diagnose periodontitis in a patient.
[bookmark: B1148][bookmark: B114F]
Lord Salmon said at p 11G that he accepted that the burden rested upon the pursuer to prove, on the balance of probabilities, a causal connection between his injury and the defenders’ negligence. It was not, however, necessary to prove that their negligence was the only cause of injury. A factor, by itself, might not be sufficient to cause injury but if, with other factors, it materially contributed to causing injury it was clearly a cause of injury. He regarded the identification of the cause of an event to be essentially a practical question of fact which could best be answered by ordinary common sense.
[bookmark: B1150]
In the case of Thompson v Smiths Ship repairers (North Shields) Ltd [1984] QB 405 Mustill J considered McGhee in the context of a contention that men who had been subjected to excessive noise in ship-building yards and ship-repair yards should recover 100% compensation for their irreversible hearing loss, even though part of their hearing loss was attributed to other causes, including the ageing process. 

At p 442C-E he said he believed that McGhee was authority for two propositions. The first, based on Bonnington Castings and Nicholson, was that where there were two or more causes concurrent in effect if not necessarily in time, any contribution by the defendants’ wrongdoing greater than de minimis was sufficient to establish causation.
 
This dicta clearly supports the contention that if a treating dentist merely does the minimum amount of treatment for his patient, for example providing oral hygiene instruction, or a routine scale and polish, begs the question of whether that action is de minimis in accordance with the dicta in Thompson, and opens the floodgates to claims in clinical negligence. Should the treating dentist be taking regular routine b/w radiographs to check for bone loss, undertake regular Basic Periodontal Examinations, or refer to a hygienist as a matter of course? 
[bookmark: B1151][bookmark: B1152]The second rule by Mustill J, which he said broke new ground, was to use the fictional device of treating the proof that the breach had increased the risk of the disease as if it were proof that the breach had actually caused the disease, as a means of bridging the “evidential gap” created by the absence of proof that the breach was at the very least a sine qua non. 
Mustill J referred at p 443B to what he described as the “McGhee principle”. 

The same judge sought to clarify the principle applied by the House of Lords in McGhee in Wilsher v Essex Area Health Authority [1987] QB 720, 771-2.  
[bookmark: B1153]A premature baby was found to be suffering from retrolental fibroplasia (“RLF”), a condition of the eyes which results in blindness. He was born prematurely and very nearly died in the first few weeks of his life during which he passed through a series of crises. There were six possible causes of his RLF including the very fact of premature birth itself. One of those possible causes was the toxic effect of a sufficiently high level of oxygen in the arterial blood during the first two days of his life when there was a substantial period of time during which hospital staff had negligently allowed the level of oxygen in the arterial blood to remain above an accepted level of safety. 
[bookmark: B1154]
The trial judge (Peter Pain J) did not find that excess oxygen had caused the RLF. Instead, he applied a rule from his own earlier judgment in Clark v MacLennan [1983] 1 All ER 416, 427, where he had derived from McGhee a proposition that where there was a situation in which a general duty of care arose and there was a failure to take a precaution, and where that very damage occurred against which the precaution was designed to be a protection, then the burden of proof shifted to the defendant to disprove both negligence and causation. 
[bookmark: B1155]
The Court of Appeal restored the conventional rule that the burden lay on the plaintiff to prove negligence, but the majority upheld the judgment on causation. Mustill LJ, with whom Glidewell LJ agreed, said at pp 771-2 that reading all the speeches in McGhee together, the principle applied in that case seemed to him to amount to this:  
 “If it is an established fact that conduct of a particular kind creates a risk that injury will be caused to another, or increases an existing risk that injury will ensue; and if the two parties stood in such a relationship that the one party owes a duty not to conduct himself in that way; and if the party does conduct himself in that way; and if the other party does suffer injury of the kind to which the risk related; then the first party is taken to have caused the injury by his breach of duty, even though the existence and extent of the contribution made by the breach cannot be ascertained.” 
In Bryce v Swan Hunter Group plc [1987] 2 Lloyd’s Rep 426, a mesothelioma case brought about from working in the shipyards for many years. Phillips J found that the claimant could successfully invoke “the principle in McGhee” as identified by the Court of Appeal in Wilsher. 
[bookmark: B1159]Whether the defendants’ breaches of duty merely added to the number of possible initiators of mesothelioma in Mr Bryce’s lungs, or whether they also produced a cumulative effect on the reduction of his body’s defence mechanism, they increased the risk of his developing mesothelioma. Because he did in fact develop mesothelioma, each of the defendants must be taken to have caused the mesothelioma by its breach of duty.  
Upon this decision, it can be said that any treating dentist who does not diagnose the onset of periodontitis in a patient, has increased the risk of developing the same, and therefore must have caused the periodontitis by breach of duty in failure to diagnose the same.

When Wilsher reached the House of Lords ([1988] 1 AC 1074), Lord Bridge made the only speech. He disapproved (at p 1087G) Lord Wilberforce’s suggestion that in a case like McGhee the burden of proof of causation could be reversed.
 
[bookmark: B115A] He considered that the decision of the majority in McGhee was underpinned by a process of inferential reasoning along the following lines. Although the doctors could not identify the process of causation scientifically - the “innocent” dust and the “guilty” dust might both have contributed to the cause of the disease or, theoretically at least, one or other of them might have been its sole cause - there seemed to be nothing irrational in drawing an inference, as a matter of common sense, that the consecutive periods when brick dust remained on the body probably contributed cumulatively to the causation of the disease. 
[bookmark: B115B]
After analysing the speeches of the majority in McGhee, Lord Bridge said in emphatic terms that that case laid down no new principle of law whatever. The majority had adopted a robust and pragmatic approach to the undisputed primary facts, and it was fruitless to attempt to extract from it some esoteric principle which in some way modified the nature of the burden of proof of causation that rests on a plaintiff. Lord Bridge expressly approved Sir Nicolas Browne-Wilkinson V-C’s approach in his dissenting judgment in the Court of Appeal. 
[bookmark: B115C]
Lord Bridge ended his speech by referring to the shortcomings of a system in which the victim of some grievous misfortune would recover substantial compensation or none at all according to the unpredictable hazards of the forensic process. He repeated that the law required proof of fault causing damage as the basis of liability in tort, and concluded by saying that the House of Lords would do society nothing but disservice if it made the forensic process still more unpredictable and hazardous by distorting the law to accommodate the exigencies of what might seem hard cases.  
Conclusion 
There is clearly case law to indicate that non diagnosis of periodontitis is prima facie negligent, even if there has been previous or subsequent treating dentist who also failed to diagnose periodontitis, and therefore apportionment of liability is unclear. 
There would appear to be an argument based on the McGhee Principle that allegations of material contribution may provided a mechanism for recovery in periodontal negligence claims. 
If you think that you may have a claim against your dentist for failing to diagnose or treat periodontal (gum) disease please contact Alex Bodza, Specialist Solicitor at the above address for free legal advice.
 


